Austin's assertion  that   there  is no  charge  for  these services,   there
is a strong inference in this  case  that  these costs are  included in the
price of the explosives and powder used by Doan Coal Company.     I assume
that Austin Powder is  in business  to make money,   and  I assume  further
that its success   has not  come  from "free services".     In any event,   even
if Austin gave   its  powder away  I would still conclude  that  it was engaged
in provided a blasting service,   albeit  gratuitously.

It seems   clear to me  from the  record  in this  case,   that  contrary
to any intent  on   the part  of  the parties  as  to  the status of the blaster
Lucas,  he is  in   fact an employee of  the Austin Powder Company.     It  is
also clear  to  me   that on  the day of  the accident  in question Mr.  Lucas
was performing   an   important  service at  the Doan Mine site and that
this service was   directly  related  to  the extraction of coal.     While it
may be  true that   anyone on Doan's mine property is  subject  to  the  "control"
of the mine owner and operator,   this  is no different from the  "control"
that any land   owner of businessman  exercises  over persons who come onto
to his property   or enter his  business establishment.     The  critical question
here is whether   Doan Coal  exercises  supervision and control over Austin
Powder's blaster  while  the blaster is performing his blasting duties.

I conclude   and  find  that while  engaged in  the work of  the actual
blasting and removal of  the overburden on  the day of  the accident,   the
blaster,  Mr.   Lucas,  was performing his  duties  as  a  "miner" as defined by
section 3(g)  of   the Act,   that he was not  under  the  control of Doan Coal
Company while  performing  these duties,   but  rather,   acted as an employee
and agent of  the  Austin Powder Company.     In addition,   I also  find and
conclude that   as   the licensed blaster    Mr.   Lucas  acted  independently,-
from any direct   supervision or control by Doan Coal Company,  and that
in his capacity   as  the licensed blaster he exercised direct supervision
and control over   his  crew,   all of whom are  in the employ of Austin Powder,
and that he also   had direct  control of  the  trucks and equipment owned
by Austin Powder   and used  in  the blasting process.     Further,  Mr.   Lucas
had full responsibility  for  the blast,   including  the charging of  the
holes,  and the   final detonation.     He was also responsible for insuring
the safety of  his   crew and other miners,   and he  issued  the order  to shut
down all mine   equipment  immediately preceding the blast.     As a matter
of fact,   Doan's   own safety  director Mitchell  testified  that once  the
blasting crew  comes onto mine property,   the only  contact he has with  them
is to make sure   that  they have signed a  "hazard  recognition" form.

After careful consideration of all of  the evidence and  testimony
adduced in  this   case with respect  to  the jurisdictional question,   including
the arguments  advanced by  the parties  in support  of their respective
positions,   I conclude and   find   that  for the purposes of  this proceeding,
Austin Powder   Company  is  an independent contractor who was performing
blasting services  at  the mine site in question on the day of  the accident
and as such is,   as a matter of law and  fact  an  "operator" within the meaning
of the Act and   is   therefore  subject  to  the Act  as well as   to MSHA's
enforcement jurisdiction.     I reject Austin Powder's   "common law loan servant"
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